SPECIAL FUND REIMBURSEMENT

This substantive policy statement is advisory only. A substantive policy statement does not
include internal procedural documents that only affect the internal procedures of the
agency and does not impose additional requirements or penalties on regulated parties or
include confidential information or rules made in accordance with the Arizona
administrative procedure act. If you believe that this substantive policy statement does
impose additional requirements or penalties an regulated parties you may petition the
agency under Arizona Revised Statutes § 41-1033 for a review of the statement.



NOTICE TO WORK=ZRS' COMPENSATION INSURANCE CRPRTIEFS,
1 SELF-INSURED IMPIQYERS, SOTRO-FARTY  ADMTNISTRATORS
AND WORKERS’ COMPENSATION ATTORNE ¥s.

T<spctive August 29, 1994, in all cases in which

raimbursenent is reguested from the Specizl Tund PUISUADT LI

+he provisions of A.R.S. §23-1063(8) and 1 pich it 2

4
demenstratred that the zpplicant ig entivled To compensacion

for a less in'earning capacity and is, addizicnally, unabl
. z 3

tp returm t5 his/her dats oI injury employment due ©o the
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subject industrial injury, he Incust—=ial Commissicn

of

2rizona Clzims Divisien will -be calculating the total amount

of permznent benefits 457 which %he emplover oOr garriar is

solaly rasponsible T2 paY based upcn 73% of the applicant’s
average monthly wags. IoT ~wose ceses in which Qe subject

indust—ial injury does NET coptributa ity of the

o

f
:
pote
H
:

.
e

applicant ©o refturn O nis/her déata ci injusy employment buT

the applicant 1is, nevertheless, en=izlad o racelive
compensatien for a2 less in earming capacity, tThe amount Ior
which +he employer or carzisr 1is salely rzaspensible to PAY

7311 pe calculated based upon 503 of the applicant’s average
monthly wage.

A Tme peosition of thé Tndustrial Commission is pased
upon  “ie  STaTutory lanquage oi RA.R.S. §23¥1065(B) _a.nc".

§23-1044(3). The Industrial commission’s interpretztion ol
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+he language cf thesa TaspecIive sSTaTunes nas neen upheld b¥

+he Arizona Coust of Appeals in a memcrandum decisicen issued
-

earlier +hnis year (copy attached). Wpilas <+the Industrial

cemmissicn recognizes that T is memsorancum decision has na

precadential value, =he descision, nevertaeless, conilrms the

TndustTrial Commission’s position in thls maTTar.
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iIN THE COURT OF APPEALS
STATE OF ARIZONA
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Rule 28¢a)(2), Civil

Respondent Employee, Appellate Procedure

ARIZONA DEPARTMENT OF ECOROMIC

SECURITY, DIVISION OF DEVELOPMERTAL
DISABILITIES,

Respondent Employer,
STATE COMPENSATION FUND,

Respondent Insurance Carrier.

SPECIAL ACTION - INDUSTRIAL COMMISSION
ICA Claim ¥Ho. g1066-026400
Gary M. Israel, Adminiétrative Law Judge
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By Michael A. Mosesso Phoeni%’ ~
attorney for Petitioéé% Z
the Industrial Commission of Arizona <

By Anita R. Valainis, Chief Counsel Phoenix

Attorney for Respondent

State Compensation Fund
By James F. Crane Tucson

Attorney for Respondents Employer and Carrier
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DR UK E, Chief Judge.



sol ely on physical/medical permanent
impairment without regard to occupational or
other factors, i.e. the 50% calculation in
A.R.S. Section 23-1044 {(By(21)- A.R.S.

e

Section 23-1065 (B){2) then states, in
pertinent part:
W1f the commission determines

that the employee 1is entitled to

compensation for loss of earning

capacity. . .. the total amount of

permanent benefits for which the

employer Or _ carrier is  splely

responsible undexr paragraph 1 of the

ubsection, shall be expended first

. . . (emphasis added).” _
The emphasized portion jeads the undersigned '
to conclude that the 50% calculation should be
utilized in this gituation so that the
calculations in the Findings and Award are
correct and need not be gisturbed.

The Special Fund requ.ested special action review, arguing
that the ALJ'S finding on the calculation of payments was
incorrect. We agree and set aside the award.

Section 23-1065(B}. designed to ensure the hiring of the

physically impaired, prbvides +hat when an employee’s industrial

injury Ais unscheduled due to a preexisting, jndustrially related,

permanent impairment, the carrier may seeX reimbursement from the

special Fund for a portion of any permanent disability benefits
awarded. Subsections (B}(1) and (2) provide:

1. The employer in whose employ the
subsequent impairment occurred or  its
insurance carrier is solely responsible for
all temporary disability compensation to which
the employee is entitled and for an amount
equal to the permanent disability ccmpensation

{
provided by § 23-1044, subsection B for the , "f:e
subseqguent impairment. 1f the employee is o
determined fo have sustained mno _10SS of o
earning capacity after the medicdlly S? !
staticnary date, the employer Or carrier shall % &
pay him as 2 vocational rehahilitation bonus o 3
the amount calculated snder this paragraph as S =

a lump sum, which shall be a cradit against
any permanent compensation benefits awarded in
any subsequent proceeding. The amount of tThe
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member .« . . - The effect on a worker’s
ebility to retnrn to his occupation at the
time of the injury shall not be considered in
establishing the percentage of loss under this
section, except that if the emplovee ig unable
tp return to the work he was performing at the
rime he was injuresd due to the partial iossg of
use, compensation pursuant %O this wgectign
shall be calculated based on seventy-five per
cent of the average monthly wage.

(Emphasis added.) A.R.S.-§§ 23-1065(55(1) and -1044(21), read in
conjunction, provide that in a successive injury case when the
employee is unable to return to his or her occupatinn at the time
of injury aﬁd has suffered a loss in earning capacity, compensation
is to be based on 75 percent of the average monthly wage, not 50
percent as the ALJ found.

The award of August 25, 1993, therefore, is set aside.

CONCURRING:

SPINOSA, Presiding Judge

HATHAWAY ;~Judge
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